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Anl person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may He against such order, to the appropriate authority in the following way :
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0] A rqvision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of [Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street. New
Delhi - 110{001 under Section 35EE of the CEA 1944 in respect of the foliowing case, governed by first
proviso to qub-section (1) of Section-35 ibid
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(i) In chse of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another facjory or from one warehouse to another during the course of processing of the goods in a
warehouse pr in storage whether in a factory or in a warehouse.
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In kase of rebate of duty of excise on goods exported to any country or_territory outside
India of on excisable material used in the manufacture of the goods which are exported
to fany country or territory outside India.
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case of goods exported outside India export to Nepal or Bhutan, without payment of
dyty.
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redit of any duty allowed to be utilized towards payment of excise duty on final
oducts under the provisions of this Act or the Rules made there under and such order
passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
the Finance (No.2) Act, 1998.

%WWW(&%)W,MM?Bﬁﬂﬂgiﬁmﬁﬁfﬁfﬁmmgq—aﬁﬁmﬁ,
m%mmﬁﬁﬁﬁﬂhﬁﬁmwﬁw—mwmmaﬁﬂ—ﬁmﬁwa
amﬁaﬁﬁmmﬂﬁmwﬁwuwgmﬂmaﬁﬁzsmﬂmss—s ¥ faiRa o & T &
o @ W AWN—6 TETA B Ay A B wiET |

T 0O

he above application shall be made in duplicate in Form No. EA-8 as specified under
ule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
tfvo copies each of the OIO and Order-in-Appeal. It should also be accompanied by a
py of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
5-EE of CEA, 1944, under Major Head of Account.
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he revision application shall be accompanied by a fee of Rs.200/- where the amount
ihvolved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
an Rupees One Lac.
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Appeallto Custom, Excise, & Service Tax Appellate Tribunal.
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inder Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

"%\ 0or, BahumaliBhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
her than as mentioned in para-2(i) (a) above.
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4he ppeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 as
presaribed under Rule 6 of Central Excise(Appeal)’ Rules, 2001 and shall be
accompanied against (one which at least should be accompinied by a fee of Rs.1,000/-,
Rs.5000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, § Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favodr of Asstt. Registar of a branch of any nominate public sector bank of the place
wheré the bench of any nominate public sector bank of the place where the bench of
the Tfibunal is situated.
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in cake of the order covers a number of order-in-Original, fee for each O.1.0. should be

~ paid |in the aforesaid manner not withstanding the fact that the one appeal to the

Appdllant Tribunal or the one application to the Central Govt. As the case may be, is
filledto avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One [copy of application or O.1.0. as the case may be, and the order of the adjournment
autherity shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attem:ion in invited to the rules covering these and other related matter contended in the
Cusfoms, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.

wmw,mwwwwmmwm,$mamm¢mﬁ
FaedAN(Demand) T8 &5(Penalty) T 10% q& AT AT wead & werts, #fead qF F9 10
#E | TuT 2 I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
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Forlan appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the |Appellate Commissioner would have to be pre-deposited, provided that the pre-
deppsit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Cenlral Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994}

Urder Central Excise and Service Tax, “Duty demanded” shall include:
(cxcix) amount determined under Section 11 D;

(cc) amount of erroneous Cenvat Credit taken;

(cci) amount payable under Rule 6 of the Cenvat Credit Rules.
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Jiew of above, an appeal against this order shall lie before the Tribunal on payment of
duty demanded where duty or duty and penalty are in dispute, or penalty, where

g%IJ ne is in dispute.”
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ORDER:IN-APPEAL

The present appeal has been filed by M/s. Shayar Construction
Col, 158/1, Opp. ONGC Colony, At: Merda, Taluka @ Kadi, District :
Mehsana, Gujarat (hereinafter referred to as the appellant} against Order
in | Original No. GNR Comm’ate/ST/DC-DK/Kadi/30/2020-21 dated
27.02.2021 [hereinafter referred to as “impugned order’] passed by tho
Deputy Commissioner, CGST, Division @ Kadi, Commissionerate

Gapdhinagar [hereinafter referred to as “adjudicating authority”|.

2. | Briefly stated, the facts of the case is that the appellant are engaged
in the business of laying of underground and over ground pipelines ete. for
their clients M/s.ONGC, M/s.10CL etc. for which they are holding Service
Tax Registration No. ABEPR1777NSTO001 under the category ol
Commercial or Industrial Building and Civil Structures. The appellant
had availed the benefit of Notification No. 01/2006-ST dated 01.03.2000
and availed abatement of value @ 67% during the F.Y. 2011-12 withoui
fulfilling the condition of the notification inasmuch as they failed o
include the value of the goods and materials supplied or provided or wsed
by them in the gross value charged by them for arriving at the scrvice tax
lialility. Hence, the appellant was issued SCN No. V.8T/15-61/Dem/0OA/13
dated 07.06.2013 demanding service tax amounting to Rs.45,48,179/,
Fugther, periodical SCN bearing No. STC/Kadi/SCN-01/2013-14 dated
05.05.2014 for the period April, 2012 to June, 2012 and SCN bearing No.
STC/Kadi/SCN-02/2013-14 dated 30.09.2014 for the period July, 2012 to
September, 2012 were issued to the appellant.

2.1] On scrutiny of the ST-3 returns for the period from October, 20 12 to
Majch, 2013 filed on 08.09.2013, it was noticed that the appellant had
filefi the return under the category of ‘Construction services other than

res{dential complex, including commercial/industrial buildings or civil

Nctures' declaring gross amount received as Rs. 1,34,20.635/- and
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It appeared that the appellant was awarded a three year rate

contrgct by ONGC for the work of ‘laying of flow lines, leakage repair work

along
Asset
inciug
tax fr
‘thus,

worke

with miscellaneous modification works in fields of Ahmedabad
. As per the work order the rates indicated in Schedule-A arc
ive of service tax @ 3.399% and in case of change in rate of service
bm 10.30%, the rate of 3.399% will also get amended accordingly. 1i.
appeared that the service tax rate of 3.399% of taxable value was

d out after availing abatement of 67% of the taxable value under

Notification No. 01/2006-ST dated 01.03.2006 under the category ol

‘Comi]

order

hercial or Industrial Construction Service’. Further, from (he work

it appeared that for laying underground pipe line, laying of over

grounfl pipe line, leakage repair works, etc. pipes used have been supplied

by ONGC free of cost.

2.3

[t was observed that Notification No. 26/2012-ST dated 20.06.2012 i«

condiffional and exempts service tax as is in excess of the service tax

calcul

by th

hted on a value which is equivalent to 25% of gross amount charyc:l

e service provider for providing the taxable service. The amount

charg

d shall be the sum total of the amount charged for the scrvice.

including the fair market value of all goods and services supplicd by thoe

recipi

same

nt in or in relation to the service, whether or not supplied under the

rontract or any other contract, after deducting the i) amount charged

for su¢h goods or services supplied to the service provider, and ii) the value

added| tax or sales tax, if any levied thereon. It appeared that tho

appellant is not entitled to the benefit of the said notification as thev faile

to fulffll the conditions of the said notification by not including the valuce of

goods

2.4

br materials supplied free of cost by the service recipient.

It appeared from the ST-3 returns filed by the appellant flor the

period| from October, 2012 to March, 2013 that they had claimed

abatement of Rs.89,91,825/- from the total value of service amounting tu

1,20,635/- and declared taxable value of Rs.44,28,810/-, which is 337

otal value charged by the appellant. Tt, therefore, appeared that the
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appellant had availed the benefit of No*ification No. 1/2006-ST dated

01

is

.13.2006. The said notification is conditional and exempts scrvice tax as

in excess of the service tax calculated on a value which is equivalent to

33% of gross amount charged by the service provider for providing the

taxpble service, provided that the gross value charged shall include the

valpie of goods and material supplied or provided or used by the provider of

se

It

ryice and that the service provider should not have availed cenvat crodii

appeared that the appellant is not entitled to the benefit of the said

notffication as they failed to fulfill the conditions of the said notification by

nofl including the value of goods or materials supplied free of cost by the

seryice recipient.

Further, the appellant had also entered into a contract witl [OC].

angl were issued work order by IOCL. The uppellant contended that [OC].

had not supplied goods or material free of cost for execution of the work

order. However, as per the work order and from the statement of the

Mgnager of the appellant firm, it appeared that all the goods or materiat

required for execution of work were supplied by IOCL free of cost. Hence.,

th

Je appellant was required to pay service tax @ 12.36% on the BIOSsS

anjount charged.

A

a
M
21
re
Fij

It, therefore, appeared that the appellant had short paid service tax
ounting to Rs.11,11,389/- during the period from October, 2012 to
rch, 2013. The appellant was issued a SCN bearing no. V.85
4/DEM/QA/14 dated 03.03.2015 wherein it was proposed to demand and
pover service tax amounting to Rs.11,11,389/- under Section 73 (1) of the

hance Act, 1994 along with interest under Section 75 of the Finance Acl.

1%4. Imposition of penalty was also proposed under Section 76. 77(2) and

74

of the Finance Act, 1994,

The said SCN was adjudicated vide the impugned order and the
mand for service tax was confirmed along with interest. Penalty was

imposed under Section 77 (2) and 78 of the Finance Act, 1991,
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Being aggrieved with the impugned order, the appellant has [iled the

ht appeal on the following grounds :

They are involved in undertaking composite contracts for supply and
construction, procure the construction material and construct the
site for which a lump sum consideration is charged from the
customer. Despite the fact that there can be no vivisection of a
composite the notified ‘Commercial

contract, government

Construction Services' and issued Notification No. 15/2004-ST dated
10.09.2004 granting abatement of 67%

towards the material

component. The said notification was later consolidated into
Notification No. 1/2006-ST dated 01.03.2006. _

They have some portion of bill amount for which they have provided
composite service of labour with material on which they were eligible
for 67% 15/2004-58'1

01.03.2004.

abatement under Notification No. dated
The conflicting positions of the judiciary and the government

resulted in substantial confusion. They decided to adopt =«
conservative approach and registered themselves under ‘Commercial
Construction Services’ and accordingly discharged service tax.

They rely on the decision of the Larger Bench of the Ifonble
Tribunal in the case of Bhayana Builders from which it 1s clear that
free supply value is not within the scope of the contractee, for
availment of abatement benefit it is not required to be added in gross
value. Without inclusion of the value of free supply material, the
service provider can avail the benefit of abatement.

Vide Notification No. 26/2012-ST, they are liable to pay service tax @@
50% of the total liabilities as they are a body corporate.

By allowing abatement, their service tax liability is Rs.3.31.758/
against which they have paid Rs.5,47,401/-. They have paid excess
service tax amounting to Rs.2,15,643/- which is refundable to them.
They rely upon the decisions in the case of : 1) Bhayana Builders (P)

Ltd Vs. Commissioner of Service Tax, Delhi — 2013 (32) STR 49 (T'ri-
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LB); 2) Chemex Engineers Vs. Commissioner of Service Tax, Cochin
— 2010 (17) STR 534 (Tri.-Bang.).

The value of goods and materials supplied free of cost by the service
recipient being neither monetary on non-monetary consideration b or
flowing from the service recipient, accruing to the benefit of the
service provider, would be outside the taxable value or the gross
amount charged.

Value of free supplies does not comprise the gross amount charged
under Notification No. 15/2004-ST, including the explanation
introduced thereto by Notification No. 4/2005-ST.

With the introduction of the Negative list of service w.e.f 01.07.2014
the requirement of service category became redundant. They have
not opted for that particular service and they were engaged in
execution of contract with IOCL where material, labour and service
was involved. So they opted for Rule 2A of the Valuation Rules, 2000
and discharge the service tax accordingly. The department
contention regarding opting for the abatement and non grossing up
the free supply value of material in the service tax valuc is nol
tenable. Further, the material supplied By IOCL were not in the
scope of the appellant.

The SCN for the period from October, 2012 to March, 2013 was
issued on 03.03.2015 whereas the facts were in the knowledge of the
department since 2012 onwards. Extended period cannot be invoked
In the present case as there is no suppression or willful mis-
statement on their part.

Penalty also cannot be imposed as there is no short payment ol
service tax. They have always been under the bonafide belief that
they are not liable for payment of service tax. There was no intention
to evade payment of service tax. They rely upon the decision in the
case of Hindustan Steel Ltd. Vs. The State of Orissa — AIR 1970 (S(")
253, Kellner Pharmaceuticals Ltd Vs. CCE - 1985 (20) ELT 80,
Pushpam Pharmaceuticals Company Vs. CCE — 1995 (78) RLT 401
(SC), CCE Vs, Chemphar Drugs and Liniments — 1989 (4() Ki/T' 276
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No case has been made out by the department that the demand of
service tax is on account of fraud, collusion, willful mis-statement,
suppression of facts or contraventions with intent to evadc payment
of service tax.

The issue involved is of interpretation of statutory provision and
therefore, penalty cannot be imposed. They rely upon the decision in
the case of :- Bharat Wagon & Engg. Co Ltd. Vs. Commissioner of
C.Ex., Patna — (146) ELT 118 (Tri.-Kolkata); Goenka Woolen Mills
Ltd Vs. Commissioner of C.Ex., Shillong —~ 2001 (135) ELT 873 (T -
Kolkata); Bhilwara Spinners Ltd Vs. Commissioner of C.Ex, Jaipur
2001 (129) ELT 458 (Tri._Del).

Personal Hearing in the case was held on 17.11.2021 through virtuad

mode.|Shri Vipul Khandhar, CA, appeared on behalf of the appellant for

the hearing. He reiterated the submissions made in appeal memorandum.

8.

1 have gone through the facts of the case, submissions made in the

Appeal Memorandum and the submissions made at the time of personal

hearing. The issue before me for decision i; whether the abatement in

respect of the taxable value of services availed by the appellant in the fac(s

and cipcumstances of the case is proper or otherwise. The demand for

servicq tax is for the period from October, 2012 to March, 2013.

9.

Ilfind that the appellant is engaged in providing the service of laving

of over| ground and underground pipelines, leakage repair works cte. T'he

appellgnt were registered with the Service Tax department under the

categofy of ‘Construction services in respect of Commercial or Industijal

Building and Civil Structures’. With the introduction of the Negative [.ist

of Servlices regime w.e.f. 01.07.2012, the classification of services was 1o

more relevant to the levy and payment of service tax. The applicability of

service|tax was determined on the basis of Section 658 of the Finance Act.

1994, the Declared Services in terms of Section 66E of the Finance Act.

apd the Negative List of Services in terms of Section 66D of Lhe

¢ Act, 1994. Therefore, the definitions of services under Section 65
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of the Finance Act, 1994 are not relevant to the issue as the demand
perfains to the period post introduction of the negative list of services

regjme.

9.1 Despite the above legal position, T find that the impugned SCN has
propeeded to deal with the eligibility of abatement under the said
nofffications by applying the definition of services as it stood prior to
01.p7.2012. At the same time, I find that the appellant too have not come
forpard with the proper description of the services being provided by
th

9.2 From the SCN and the impugned order, I find that the department
haq sought to deny the benefit of Sr. No.12 of Notification No. 26/2012-8
dalﬁed 20.06.2012 on the grounds that the value of the goods/material
supplied free of cost by the service recipient has not been included in the
gross value charged by the appellant. However, I find that the said
notification is not applicable to the facts of the present case. The taxable
seryice covered by Serial Number 12 of Notification No. 26/201]2-ST dated
20.06.2012 is reproduced as under :

“Construction of a complex, building, civil structure or a part lhereol.
intended for a sale to a buyer, wholly or partly except where entire
congideration is received after issuance of completion certificate by th
competent authority.”

9.3 From a plain reading of the above entry, 1t is clear that the same ix
in fespect of construction service of a complex, building, civil structure or o
paft thereof, intended for sale to a buyer. I find that in the instant Case
thdre is no sale or intention of sale involved in service provided by the
appellant and, therefore, Sr.No.12 of the said notification has no

applicability.

10§ T find that the appellant have in their appeal memorandunm

tended that they have claimed the abatement in terms of Rule 2A of

Service Tax (Determination of Value) Rules, 2006. I find that tlio siid

2A is applicable to Works Contract Service. Therefore, the appellant
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are cqntending that the service provided by them is in the nature of Works
Contyact service. Works Contract has been defined under Section 6583 (1)

‘of the Finance Act, 1994, which is reproduced as under :

it

works contract” means a contract wherein transfer of property in goods
involved in the execution of such contract is leviable to tax as sale ol
goods and such contract is for the purpose of carrying out construction.
erection, commissioning, installation, completion, fitting out, repair.
maintenance, renovation, alteration of any movable or immovable
property or for carrying out any other similar activity or a part thercof in

relation to such property”.

. 10.1

65B(5}t) of the Finance Act, 1994, it emerges that there are two primary

From a reading of the definition of Works Contract as per Section

ingredients which are required to be satisfied so as to fall within the scope

of Works Contract :

—

The contract should involve transfer of property in goods.
involved in the execution of such contract, which is
leviable to tax as sale of goods; and

2) Such contract is for the purpose of carrying out

construction, erection, etc...

. 10.2 In the instant case, the SCN, the impugned order and the
submigsions of the appellant brings out the fact that there is free supply ol
goods/material by the service recipient to the appellant which is used by
them for providing the service. However, I find that it is not clearly

forthcqming from either the impugned order or the submissions of the

appellant whether in execution of the contract, transfer of property is

involved, which is leviable to tax as sale of goods. If there is no transfer of
property involved, then the service would be outside the purview of Works
Contrdct Service. Therefore, this issue needs verification before
considéring the claim of the appellant that the service provided by them i

ature of Works Contract Service.
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1.3 I also find that the abatement of 67% claimed by the appellant is not
copsistent with the provisions of the said Rule 2A mnasmuch as the same
prpvides for different rates of abatement as provided in sub-rule (i) of
Ryle 24, as it stood at the relevant point of time. The said Rule 2A i) i«

reproduced as under :

“(i1)) Where the value has not been determined under clause (i}, the person
liable to pay tax on the service portion involved in the execution of the
works contract shall determine the service tax payable in the following
manner, namely:-

(A) in case of works contracts entered into for execution of
original works, service tax shall be payable on forty per cent
of the total amount charged for the works contract;

(B) in case of works contract entered into for maintenance or
repair or reconditioning or restoration or servicing of any
goods, service tax shall be payable or seventy percent of the
total amount charged for the works contract;

(C) in case of other works contracts, not covered under sub-
clauses (A) and (B), including maintenance, repair,
completion and finishing services such as glazing,
plastering, floor and wall tiling, installation of electrical
fittings of an immovable property , service tax shall be
payable on sixty per cent. of the total amount charged for
the works contract;”

104 From the above it is clear that Rule 2A (ii) provided for abatement of
60%, 30% and 40% abatement on three different kinds of works contract
service. However, there is no provision of abatement @ 67% as claimed by

thel appellant,

10.5 I further find that the three year Rate Contract issued by ONG(
vide  No. AMD/MM/ASSET/SC/07/2009-10/L-5/16/P-7(A)  is  dated
29.07.2010 and as per the said contract, the rates are inclusive of Service
Tay @ 3.399%. Therefore, the contract was issued prior to introduction ol
the|negative list of services regime w.e.f. 01.07.2012, and the service tax
wag calculated on the abated value available in terms of Sr.No.7 of
Notjification No. 1/2006-ST dated 01.03.2006. The said Serial number 7 is
in gespect of Commercial or Industrial Construction services classifiable
r the erstwhile Section 65 (105) (zzq) of the Finance Act. 1991
ever, the appellant have, subsequent to 01.07.2012, in respect ol che

contract claimed that the service provided by them was "Work.

ct’. I am of the view that there being no change in the terms of th



cont}

13

F VNO.GAPPL/COM/S'].P/ 1508/2021

ract, the appellant cannot seek to change the nature of the service

from| Commercial or Industrial Construction services to Works Contract
services and discharge service tax accordingly. This is neither proper nor
pernjissible in law.

11.
SCN

Having considered the view of the department as enunciated in the

and the impugned order as well as the submissions of the appellant, |

am

the considered view that the contention of both the department as

well ds the appellant are mis-directed. While the claim of the appellant to

the

cont

ervice being works contract and abatement is not tenabie, the

tion of the department too, as regards applicability of Notification

No. 26/2012-ST dated 20.06.2012, is not proper. The extent of abatcmont.

if any, admissible to the appellant in terms of the extant notification has

to be

12,

Hecided afresh.

The appellant have also contested the demand confirmed vide the

impugned order on the grounds of limitation. In this regard, I find that the

issue

has been dealt with by the adjudicating authority at Para 7.1.2 of the

impugned order and it has been clearly stated that the SCN was issued

within the normal period of limitation. I do not find any infirmity in the

finding of the adjudicating authority and, therefore, I reject the contention

of the|appellant as regards limitation.

13.
by a

case,

| find that the demand, confirmed by the impugned order, was raised
$CN which was issued periodically to the appellant. That being the
]t cannot be alleged that the appellant has indulged in {raud. willful

mis-stlatement or suppression of facts. Further, the SCN has been issucd

unde

r| Section 73 (1) of the Finance Act, 1994. Therefore, the ingredients

for imposing penalty under Section 78 (1) of the Finance Act. 1994 are not

preseft in the instant case. I am of the view that the adjudicating

authofity has erred in imposing penalty under Section 78 of the Finance

Act,

1994. Accordingly, the penalty imposed under Section 78 of the
be Act, 1994 in the impugned order is set aside. I find that penalty

been imposed under Section 76 of the Finance Act, 1994 in view of
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he penalty imposed under Section 78 of the Finance Act, 1994. As the
latter is being remanded back to the adjudicating authority for denove

oceedings, the issue of imposition of penalty under Section 76 of the

Hinance Act, 1994 is left open for the adjudicating authority to decide

upon,

14. In view of the above findings and discussions, | am of the view that

the issue is required to be re-examined afrzsh in light of the observations

récorded hereinabove. I, therefore, set aside the impugned order and

re

emand back the case to the adjudicating authority for denovo

afljudication in light of the directions contained hereinabove.

A

C

BY RPAD / SPEED POST

(N.Suryanarayanan. Iyer)
Swperintendent(Appeals),

5. 7ol SaRT &of Y TS U FF TAIeRT 3HeFd alies & f3ham Sirar 2|

The appeal filed by the appellant stands disposed off in above terms,

(Aﬁhﬂe Kumar )

Commissioner (Appeals)
[tested: Date: .01.2022.
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